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I. Background 


The Consent Decree requires that the Department prepare a quarterly summary report 
(Department’s Report) regarding discipline imposed, including Categorical Uses of Force 
(CUOFs) found to be out of policy, within 45 days after the end of each quarter. 


The Department has completed its report for the Second Quarter of 2005. The Office of the 
Inspector General (OIG) received its copy of the Department’s Report on July 29, 2005, within 
45 days of the end of the quarter, as required by Consent Decree Paragraph 88. As required 
under Paragraph 89 of the Consent Decree, the OIG has reviewed the Department’s Report and 
submits this Report to the Board of Police Commissioners (Commission). 


The purpose of the Department’s Report is to summarize the imposition of discipline during a 
particular quarter. Moreover, the OIG is charged with reviewing the Department’s Report so as 
to assist the Commission in assessing the appropriateness of the actions of the Chief of Police 
(COP) in imposing discipline during that quarter, which assessment shall be considered by the 
Commission in conducting the COP’s annual evaluation (Consent Decree, Paragraph 89). 


This Quarter, the OIG decided to review cases in which at least one allegation of Unlawful 
Search was closed during the Quarter, regardless of disposition (two Unlawful Search allegations 
were sustained this Quarter, both of which occurred in the same case). Although the focus of 
this Report is on Unlawful Search issues, selected other concerns that were noted during our 
review of Unlawful Search cases, which impacted the question of whether an Unlawful Search 
was conducted, are also identified in this Report. 


II. Review of Cases -- Methodology 


In an effort to review the adjudication of Unlawful Search cases during this Second Quarter of 
2005, the population of cases from which those to be reviewed were selected was comprised of 
all complaints closed during the Second Quarter of 2005 in which at least one Unlawful Search 
allegation was alleged. We obtained this list from Internal Affairs Group (IAG). This resulted 
in a total of 55 complaint investigations available for selection for the time period specified. 
However, we eliminated five cases” from the population because the OIG’s Audit Unit will be 
reviewing these cases in connection with a Complaint Audit. Of the remaining 50 cases, we 





' Historically, Unlawful Search allegations have had had a very low sustained rate. During this Quarter, two out 


of 106 Unlawful Search allegations were Sustained, for a Sustained Rate of 1.9%. For the First Quarter 2005, the 
Sustained Rate was 4.1% (four out of 97 allegations). For the year 2004, the Sustained Rate was 10.5% for the 
Fourth Quarter (eight out 76 allegations); 0% for the Third Quarter (0 out of 59 allegations); 0.6% for the Second 
Quarter (one out of 167); and 0% for the First Quarter (0 out of 209). 

* Complaint Form (CF) Nos. 04-2342, 04-2952, 04-3996, 04-4243, and 04-5148. 


eliminated another eight? from the population because they involved unknown officers only 
(though we did not eliminate those cases that contained allegations against both known and 
unknown officers), which left us with a population of 42 complaint investigations. A unique 
number from 1 to 42 was applied to each of the 42 cases in the order they appeared when the list 
of Unlawful Search cases closed during the Second Quarter of 2005 cases was generated for us 
by IAG. Applying a one-tail test of a 95% confidence level, an expected error rate of 6%, and a 
plus precision of 7% to this population, it was determined that a sample size of 19 cases was 
needed. In order to determine which of the 42 cases would be selected for review, the unique 
numbers 1 through 42 were arranged in a random order and the first 19 cases were selected.’ 


In reviewing these 19 cases, a matrix was utilized by the first and second level reviewers. This 
matrix contains 35 questions designed to evaluate the quality, completeness, and findings of the 
completed investigation, including whether the discipline imposed was justified and appropriate 
in light of the surrounding circumstances, the officer’s disciplinary history, and the standards 
enunciated in the Department’s “Management Guide to Discipline” (January 2002) for sworn 
employees (Sworn Guidelines). In addition, a Crib Sheet was also used to assist in answering 
the questions on the Matrix. No interview tapes were reviewed. 


III. Results of the Review 
A. Summary of Findings 


During the OIG’s review of Unlawful Search cases, several concerns were noted. In certain 
cases, the OIG believes an Unlawful Search may have been conducted based upon the facts 
indicated in the investigation files, yet those allegations were not Sustained by the Department. 
In other cases, because of deficiencies in the investigation or a lack of evidence, the OIG 
believes that a definitive conclusion cannot be drawn as to whether an Unlawful Search in fact 
occurred. 


Additionally, although the primary focus of this Quarter’s review was on the investigation and 
adjudication of Unlawful Search allegations, other concerns were noted that warrant discussion 
in this Report. For example, in certain investigations, the Department did not interview 
witnesses and/or officers; did not frame, investigate, and/or adjudicate allegations of misconduct; 
did not tape record interviews; did not canvass the area for witnesses; and did not resolve 
discrepancies in witness and/or officer statements. Moreover, in at least one case, allegations of 
Unlawful Search were assigned to be investigated by the involved officers’ chain-of-command 
instead of IAG, as required by the Consent Decree. A more detailed assessment of the OIG’s 
findings is below. 


> CF Nos. 04-2004, 04-3823, 04-5378, 05-0392, 05-1237, 05-1620, 05-2147, and 05-2936. 

The 19 random numbers, in the order they appeared after being randomized, were as follows: 40, 31, 29, 30, 16, 
14, 26, 2, 23, 22, 42, 4, 3, 39, 25, 1, 19, 27, 18. These numbers corresponded with the following CF Nos.: 04-6433, 
04-4918, 04-4608, 04-4657, 04-2332, 04-2217, 04-4169, 03-3651, 04-3849, 04-3668, 05-0845, 03-4208, 03-3728, 
04-6139, 04-3965, 00-2974, 04-3416, 04-4185, and 04-2828. 


B. Discussion 


Of the 19 cases we reviewed, the following five cases are ones that we believe merit further 
discussion in this Report. Of the remaining 14 cases, any concerns noted during our review did 
not directly impact the question of whether an Unlawful Search was conducted and therefore are 
not reported upon herein. 


CF No. 05-0845 


This complaint arose following a traffic stop wherein two uniformed patrol officers stopped the 
complainant for a traffic violation. 


According to the complainant, Officer Nos. 1 and 2 conducted a vehicle stop of the complainant 
at approximately 9:45 p.m. One of the officers ordered the complainant out of his vehicle. The 
officer further ordered the complainant to stand on the sidewalk. Officer No. 1 then approached 
the complainant and stood next to him while Officer No. 2 searched the passenger compartment 
of the complainant’s vehicle and retrieved the registration from the glove compartment. 


While the complainant stood on the sidewalk, Officer No. 1 ordered him in a firm voice not to 
look at Officer No. 2 while that officer searched the complainant’s vehicle.” Officer No. 1 
informed the complainant that he was stopped because the officers “had observed and heard him 
honk his vehicle horn at a prostitute.” Following the search of the vehicle, the officers issued the 
complainant a citation for a traffic violation. 


The complainant alleged that the officers illegally stopped him, falsely imprisoned him, 
conducted an Unlawful Search of his vehicle, and were discourteous to him. This investigation 
presents a multitude of concerns. First, the only account of the incident is that which was given 
by the complainant, due to the fact that the investigator did not interview the accused officers 
and did not canvass the area for potential witnesses as required by Consent Decree Paragraph 


80(f). 


Second, in an Investigator’s Note, the investigating officer indicates that the case of People v. 
Hinger (2002) 27 Cal.4th 60° “permits limited warrantless searches of areas within a vehicle 
where documentation of vehicle ownership or personal identification maybe expected to be 
found.” Based upon this, the investigating officer spoke to the Commanding Officer (CO) of the 
division where Officer Nos. 1 and 2 were assigned, who determined that the complainant’ s 
“concerns were Non-Disciplinary in nature... and did not rise to the level of misconduct.” 


Thus, it appears that the adjudication of this case as Non-Disciplinary was premised upon the In 
re Arturo D. ruling. Unfortunately, both the investigating officer and the CO that adjudicated the 





> No explanation was provided in the investigation as to why this order was given by the officer, nor whether the 


order was lawful and permissible under Department policy. 

é — The California Supreme Court considered the two cases of People v. Arturo D. and People v. Hinger as one 
consolidated matter. The official case citation is In re Arturo D. (2002) 27 Cal.4th 60. The Arturo D. and Hinger 
cases will hereafter be referred to as the In re Arturo D. case. 








complaint mistakenly believed that the In re Arturo D. ruling gives officers the absolute right to 
search a vehicle for vehicle ownership documentation and personal identification at any time. 


In the case of In re Arturo D., the California Supreme Court held: 


Limited warrantless searches for required registration and identification 
documentation are permissible when, following the failure of a traffic offender 
to provide such documentation to the citing officer upon demand, the officer 
conducts a search for those documents in an area where such documents 
reasonably may be expected to be found. 


27 Cal.4th at 86 (emphasis added, italics in original). Thus, the Supreme Court found such 
searches for ownership documentation and identity purposes to be lawful only when the driver 
fails to produce such documents on demand. 


In CF No. 05-0845, the complainant states that immediately after being pulled over, he was 
ordered out of the car and Officer No. 2 began to search the vehicle. Thus, there is no indication 
in the investigation that the officers ever asked the complainant for the vehicle’s registration or 
other such pertinent documents. Nor is there any indication that the complainant refused to 
produce such documents. Thus, In re Arturo D. does not appear to apply in this case. 


Those who reviewed and adjudicated CF No. 05-0845 misinterpreted the holding of the In re 
Arturo D. case. Indeed, if this case truly allowed searches of vehicles for ownership and 
licensing documentation at any time, then officers would be able to justifiably search every 
single vehicle they pull over. Although the law clearly does not allow this, the rationale for the 
adjudication in this case appears to be premised on precisely that interpretation. 


Perhaps because the Department concluded that this would be adjudicated as a Non-Disciplinary 
matter, the investigation did not include interviews of the involved officers. Thus, the only 
statement of facts the reviewer has to rely on are those as articulated by the complainant. The 
complainant asserts that he was immediately ordered out of his vehicle and that his vehicle was 
thereafter searched. Under this rendition, the search of the vehicle by Officer No. 2 appears to be 
contrary to law, as the complainant never refused to provide the officer with vehicle ownership 
documentation. 


Without obtaining the statements of the involved officers to determine if such a warrantless 
search of the vehicle was justified under In re Arturo D., the allegation of Unlawful Search 
should be Sustained, given the Court’s holding in that case. Based upon the facts as presented in 
the investigation, the officers did not have the right under the law to search the complainant’s 
vehicle without first giving the complainant an opportunity to produce the vehicle registration 
and/or other documents. 


It is also of concern that those who reviewed and adjudicated this case did not take note of this 
issue. Indeed, the Department covered this precise topic in a Standardized Roll Call Training 
Program Lesson Plan for Deployment Period No. 4 of 2004. The Lesson Plan specifically states: 


If the driver does not have the required documents on his or her person but 
indicates where it is located inside the vehicle, the officers may retrieve it if the 
driver has no objection, or if doing so is reasonably necessary for the officer’s 
safety. In any vehicle detention situation where the driver, upon an officer’s 
request, “fails to produce” the necessary documentation, the officer has the 
right to conduct a limited search for the driver’s license or identification 
and/or the vehicle registration. Furthermore, this search--- which must be 
carried out before the officer issues the citation--- is not restricted to “traditional 
repositories,” such as the glove compartment or sun visor, but rather may include 
any area within the vehicle where such documentation may reasonably be 
expected to be found. 


(Emphasis added.) Thus, it appears that those who reviewed and adjudicated the matter should 
have been aware of the true holding of the Supreme Court in In re Arturo D., as provided in the 
roll call training.’ 


CF No. 04-6139 


This complaint arose following a traffic stop for an expired registration violation. The 
complainant, a passenger in the stopped vehicle, alleged that officers unnecessarily searched him 
and did so in a rough manner. He further alleged that an officer was discourteous to him during 
the traffic stop when the officer asked the complainant whether he was on parole or had ever 
been arrested. 


Officer Nos. 1 and 2 passed a vehicle driving on a public roadway with expired registration. The 
patrol car and violator’s vehicle were traveling in the same direction. Officer No. 1, in the driver 
seat of the patrol vehicle, attempted to slow the patrol vehicle while driving parallel to the 
violator’s vehicle in order to maneuver behind the violator’s vehicle, driven by Subject No. 1. 

As the patrol vehicle slowed, Subject No. 1 slowed his vehicle as well, which prevented the 
patrol vehicle from maneuvering behind the violator’s vehicle to conduct a traffic stop. 





7 In addition to the apparently erroneous adjudication, there are several other issues noted in the investigation of 


CF No. 05-0845. First, perhaps because the adjudicator determined this to be a Non-Disciplinary case, not only 
were no interviews conducted, but the investigating officer did not canvass the area for additional witnesses and did 
not formally frame any allegations of misconduct. Additionally, the investigating officer did not tape record the 
interview of the complainant, as required by Department policy. Nor did the investigating officer include a copy of 
the citation issued to the complainant as an Addenda item. 

Second, the complainant’s allegations that he was illegally stopped, that officers were discourteous to him, and 
that he was improperly ordered not to watch as Officer No. 2 searched his car were never addressed in the 
investigation. 

Third, in an Investigator’s Note, the investigator states that he “did a record check via the NECS Traffic 
Information System Inquiry. The check revealed that [the complainant] had been cited six other times since the year 
2000.” These six citations included infractions for driving with a broken light, driving without proof of insurance, 
driving without a driver’s license in possession, driving with no front license plate, and not wearing a seatbelt. 
There is no indication that the complainant was ever stopped or cited for anything relating to prostitutes or failure to 
use a turn signal in the past (the violation for which the complainant was ultimately cited). As such, there is no 
conceivable rationale for the inclusion of the complainant’s citation history in the investigation other than to bias the 
reader. Simply put, the complainant’s past traffic citations have nothing to do with the allegation of Unlawful 
Search in this case. 


According to Officer No. 2, this alerted the officers because in the experience of Officer No. 2, 
most people “don’t respond in such a manner.” Officer No. 1 then pulled over, allowed the 
violator’s vehicle to pass, and pulled behind the violator’s vehicle to confirm that the registration 
was expired. 


Officer Nos. 1 and 2 conducted a traffic stop of the vehicle. Officer No. 1 approached Subject 
No. 1 on the driver side of the vehicle. Officer No. 2 approached the complainant on the 
passenger side of the vehicle. As they approached the vehicle, both Officer Nos. 1 and 2 
observed various electronic equipment in the violator’s vehicle inside plain plastic bags. Officer 
No. 1 stated that based upon his training and experience, the time of year (near Christmas), 
recent burglaries from motor vehicles, and narcotics activity in the area, he believed that Subject 
No. 1 and the complainant might be involved in criminal activity. 


It appears to be undisputed that Officer No. 2 asked the complainant if he had ever been arrested 
or if he was on parole. The complainant admits he was irritated by this line of questioning and 
became upset with Officer No. 2 stating, “you may be surprised but not every black person goes 
to jail or is on parole. I’m [a] college graduate, I’m a licensed insurance agent, and I’m a 
businessman.” Officer No. 2 claims that the complainant was angry and complained about being 
stopped by the police. This heightened the suspicions of Officer No. 2. 


Officer No. 1 asked for and received consent from the driver, Subject No. 1, to search the 
vehicle. Officer No. 1 asked Subject No. | to step out of the car. The complainant asked Officer 
No. 2 if he should step out of the vehicle as well, to which Officer No. 2 responded in the 
affirmative. Subject No. 1 and the complainant were then directed to a fence where they were 
both patted down for weapons. After the officers confirmed that no criminal activity had 
occurred, Subject No. | was issued a citation for having expired registration on the vehicle and 
both subjects were released. 


Among other things, the complainant alleged that the pat down search lacked probable cause and 
was therefore illegal. A patrol supervisor interviewed the complainant and took a brief statement 
from Subject No. 1, who also initially claimed that the pat down search he was subjected to by 
Officer No. 1 was without justification. However, according to the investigation, after Subject 
No. | was interviewed a second time, he “did not have any complaints about either officer.” 


Although the complainant claims that he never gave consent to be patted down, Officer No. 2 
states that the complainant did in fact give such consent, therefore authorizing the pat down 
search. Given these conflicting statements and the fact that neither Subject No. 1 nor Officer No. 
1 can corroborate the statements of either the complainant or Officer No. 2, the issue of whether 
consent was truly given to search the complainant remains unresolved. 


In the Letter of Transmittal (LOT), the adjudicator notes the fact that a question exists as to 
whether consent was given to conduct the pat down search. However, the adjudicator focuses 
instead on the question of whether the officers had reasonable suspicion to conduct the search, 
notwithstanding any consent that may have been given. The adjudicator does an excellent job of 
laying out the applicable law regarding pat down searches. The adjudicator even goes as far as 
citing two cases that clearly require police officers to have “specific and articulable” facts to 


show that a suspect may be armed or dangerous before a pat down search may be conducted. 
The LOT states, “the officer claimed the search was conducted based on a reasonable suspicion 
that [the complainant] and [Subject No.1] were possible felons, but they did not have a specific 
and articulable fact that the two were armed or dangerous felons.” 


The adjudicator correctly applied the proper legal standard insofar as the law prohibited a pat 
down search based upon the facts as given by Officer Nos. 1 and 2. The observations of the 
officers, although arguably sufficient to conduct an investigation into possible criminal conduct, 
did not reveal any facts to suggest that Subject No. 1 and the complainant were armed or 
dangerous. Thus, the pat down searches of both Subject No. | and the complainant appear to be 
improper, as was recognized by the adjudicator. 


Unfortunately, although the adjudicator correctly analyzed the facts under the pertinent law, the 
adjudication itself does not appear to have been appropriate. Instead of sustaining the Unlawful 
Search allegation against Officer No. 2, the adjudicator classified all allegations as Non- 
Disciplinary, even though the adjudicator found the conduct of Officer Nos. 1 and 2 to be 
unlawful. The Unlawful Search allegation was resolved as “Employee’s Actions Could Have 
Been Different.” The adjudicator issued Officer No. 2 a Comment Card and provided counseling 
to the officer. 


While it is admirable that training was provided to Officer No. 2 as to his unlawful conduct, the 
OIG is unsure why the Department failed to sustain the allegation of misconduct. Given the 
adjudicator’s assessment that there were insufficient facts to justify the pat down search, a more 
appropriate adjudication would have been Sustained as to the Unlawful Search allegation. The 
Department could then determine whether to impose a penalty or simply provide training to the 
accused officer. 


Moreover, the OIG is troubled that the Department ignored identical improper conduct by 
Officer No. 1. Although Subject No. 1 did not wish to pursue his allegation of misconduct 
against Officer No. 1, the Department should nevertheless have investigated the allegation and 
taken appropriate action sua sponte. Although there is no indication that there was reasonable 
suspicion to search Subject No. 1, no allegation of Unlawful Search was framed against Officer 
No. 1, who searched him. Moreover, the LOT does not address whether training was provided to 
Officer No. 1 regarding the improper search. Thus, no corrective action appears to have been 
taken concerning the improper conduct of Officer No. 1. 


Thus, this case presents an unfortunate situation whereby the adjudicator properly assessed the 
facts but arrived at an incorrect conclusion. In so doing, the fact that these two officers may have 
inappropriately searched the subjects will never be recorded on their TEAMS records.’ 





$ Notably, although the complainant alleged Unlawful Search on the initial Complaint Form, the complaint was 


classified by the Department only as Unauthorized Tactics. As such, the Department assigned this investigation to 
be completed by the Area chain of command. 

Paragraph 93 of the Consent Decree requires that all allegations of Unlawful Search be investigated by IAG as 
opposed to the Area chain of command. As such, the misclassification of this complaint as Unauthorized Tactics 
resulted in the assignment of this case to the wrong investigative entity. The OIG believes that once the Area 
investigator realized that an Unlawful Search was alleged, the investigator should have requested that the 
investigation be re-assigned to IAG, in compliance with the Consent Decree. 


CF No. 04-6433 


This complaint was initiated by a mother, who alleges that officers unlawfully searched her 
residence to locate her minor son and used excessive force during the arrest of her son twelve 
days later. 


According to the Arrest Report, Officer Nos. 1 and 2, assigned to routine patrol, were flagged 
down by citizens who reported that two Hispanic male juveniles were spray-painting a nearby 
wall. Officer Nos. 1 and 2 drove to the area to investigate and discovered Suspect Nos. 1 and 2, 
Hispanic male juveniles, walking down the street. Officer Nos. 1 and 2 stopped their patrol 
vehicle approximately 50 feet in front of the subjects. At that time, Officer Nos. 1 and 2 
observed Suspect Nos. 1 and 2 remove cans of aerosol paint, throw them to the ground, and run 
in the direction of the officers. 


Suspect No. 1 attempted to run past Officer No. 1. Officer No. 1 grabbed Suspect No. 1 and 
guided him to the ground using the officer’s body weight. During this incident, Suspect No. 1 
sustained an injury to his lip, which caused his mouth to bleed. Suspect No. 2 escaped on foot. 


The complainant alleges that approximately 12 days prior to the arrest of Suspect No. 1, Officer 
No. 1 entered the complainant’ s home without permission and searched the residence for Suspect 
No. 1. 


The investigation revealed that the Department conducted a Non-Categorical Use of Force 
Investigation regarding the injury to Suspect No. 1. The use of force by Officer No. 1 was 
found to be “in policy.” As such, the adjudicator classified the allegation relating to unlawful 
force as Unfounded, based upon the findings in the Use of Force Investigation. 


However, the investigation failed to address the complainant’s allegation that officers unlawfully 
searched her residence to locate her son. Officer Nos. 1 and 2 were never interviewed and as 
such, were never asked whether such a search occurred and if so, why it occurred. Moreover, the 
adjudicator fails to address the issue concerning the search of the home in the LOT. Thus, it 
appears that the allegation relating to Unlawful Search was not addressed in the investigation. 


The investigation makes reference to the fact that Suspect No. 1 was on active probation, 
including search terms.” Although the LOT does not address this issue, the Department may 
have relied upon the fact that Suspect No. 1 was on probation for its decision to unfound the 
Unlawful Search allegation. That is, the Department may have believed that any such search 
was lawful given that the complainant’s son was allegedly subject to search at any time, with or 
without probable cause. However, without interviewing Officer No. 1 to find out whether the 





7 Search terms are a condition placed upon many individuals released on probation or parole, which allow 


officers to search the probationer/parolee and/or their places of residence with a diminished showing of probable 
cause or without probable cause under the Fourth Amendment. 

Addendum No. 2 in the investigation file includes a criminal history of Suspect No. 1. The history shows that 
as of November 2003, Suspect No. 1 was on probation with valid search terms. However, this document does not 
show an end date of probation or whether the probation was active on the date of the alleged search of the 
complainant’s home. Thus, there is no conclusive evidence that the search terms were valid or that officers could 
lawfully rely on such terms to conduct a search of the home without probable cause. 


search occurred at all and if so, what the justification for the search was, the adjudication of the 
Unlawful Search allegation of Unfounded is not supported by the investigation. There is no 
indication that if such a search occurred, Officer No. 1 knew that Suspect No. 1 was on probation 
with search terms and even so, whether that was the true justification for the search of the 
complainant’s home. 


Thus, the Department’s decision to unfound the allegation of Unlawful Search is without support 
in the investigation. There appears to be no evidence, other than a passing reference to the 
probation status of Suspect No. 1, to justify the search of the complainant’s home, if in fact such 
a search occurred at all. 


CF No. 04-4185 


This complaint arose following the response of patrol officers to the home of the complainant, 
who was described by her daughter, Witness No. 1, as being suicidal and armed with a gun. The 
complainant alleged that the officers improperly searched her residence and left it in disarray 
after the search. 


Officer Nos. 1, 2, 3, and 4 and Supervisor No. 1 received a call that the complainant was suicidal 
and armed with a gun. Supervisor No. 1 arrived at the location first and contacted Witness No. 1 
by phone to gain additional information. Witness No. 1 advised the supervisor that her mother 
(the complainant) was trying to commit suicide with a gun. Officer Nos. | and 2 thereafter 
arrived and received a briefing from Supervisor No. 1. Officer Nos. 3 and 4 then arrived and 
received a briefing from Officer Nos. 1 and 2 and Supervisor No. 1. Officer Nos. 1, 2, 3, and 4 
and Supervisor No. | then approached the complainant’s residence and knocked on the door. 


The complainant opened the interior door of the residence, leaving an exterior security door 
closed. Officer No. 1 asked the complainant to open the exterior door so that the officers could 
see the complainant as they spoke with her. The complainant complied with the officer’s 
request. According to Officer No. 1, Officer Nos. 1, 2, 3, and 4 then entered the apartment while 
Supervisor No. 1 talked to the complainant by the front door. Officer No. 1 believed that 
Supervisor No. 1 obtained consent from the complainant to search the interior of the apartment 
for weapons. 


While inside the apartment, officers asked the complainant if she had a gun. She replied that she 
did, but advised that she was not aware of its location. Officer No. 3, a female officer, then had 
the complainant sit down on a chair in the kitchen/living room area for officer safety and 
conducted a pat down search of the complainant for weapons while Officer Nos. 1, 2, and 4 
searched the apartment for a gun. 


No gun was found during the search and officers ultimately determined that the complainant did 
not meet the established criteria for a mental evaluation hold pursuant to § 5150 of the Health 
and Safety Code. As such, officers subsequently left the residence. 


Although established law allows officers to enter a residence without a warrant in order to check 
on the safety and welfare of those inside, the conduct of officers once inside is strictly regulated. 


That is, officers may enter a home if they reasonably believe that an imminent threat exists to the 
life or welfare of someone inside the residence. See People v. Coddington (2000) 23 Cal.4th 
529, 580. However, the scope of the officers’ search once inside is limited to whatever is 
necessary to resolve the emergency. See People v. Ray (1999) 21 Cal.4th 464, 477 (“The 
warrantless search of a dwelling must be suitably circumscribed to serve the exigency which 
prompted it.”’). 


In the instant case, the officers appear to have had authority to enter the residence to ensure that 
its occupant, the complainant, was not in danger given the fact that Witness No. 1 advised 
officers that the complainant was going to commit suicide. Once inside, Officer No. 3 sat the 
complainant in a chair and conducted a pat-down search of her person for weapons. This 
conduct also appears to be reasonable, given the fact that Witness No. 1 reported that the 
complainant possessed a firearm. However, the question arises whether Officer Nos. 1, 2, and 4 
had lawful authority to search the rest of the apartment for the firearm that was reported in the 
call, given the officers’ determination that the complainant was not a threat to herself or others, 
and may therefore lawfully possess a firearm in her own home.'” 


According to Officer No. 2, the officers conducted a “protective search of the apartment for 
weapons.” It is unclear whether the officer meant that this was a “protective sweep,” which is a 
limited, quick, visual inspection of those places where a person who poses a danger to the officer 
or others might be hiding,'' or whether the search of the apartment was conducted for the 
protection of the complainant under the “community caretaking” exception to the warrant 
requirement. 


A full-scale search of the entire apartment under a protective sweep justification may be 
unlawful given that the law only allows officers to conduct a search in those areas where 
additional suspects may be located and only when reasonable suspicion exists to suggest that 
additional suspects are present. In this case, there is no indication that officers had any 
information to believe that anyone other than the complainant was inside the residence. 


Additionally, although officers did not find a firearm during their search, Officer No. 1 found a 
handgun box. According to Officer No. 4, this handgun box was found “in a closet,” showing 
that the extent of the search was not limited in its scope. Thus, if the search in this case was 
conducted as a “protective search for weapons,” the law appears clear that the search went 
beyond the scope permissible, given that officers could only check the residence for suspects that 
may pose a threat. 


Moreover, a general search of the entire residence for the complainant’s protection under the 
“community caretaking” exception to the warrant requirement does not appear to supported by 
the facts as presented in the investigation. In People v. Ray (1999) 21 Cal.4th 464, 477, the 
California Supreme Court noted that: 





'0 The OIG recognizes that in cases where a subject is taken into temporary custody for a mental health 


evaluation pursuant to Welfare and Institutions Code § 5150, temporary seizure of weapons may be permissible. 
However, the ultimate determination of the officers in this case was that no mental evaluation was necessary. Thus, 
the search for the handgun under this exception is not supported by the evidence. 

See Maryland v. Buie (1990) 494 U.S. 325, 327; United States v. Furrow (9th Cir. 2000) 229 F.3d 805, 811. 
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The privilege to enter to render aid does not, of course, justify a search of the 
premises for other purposes... To the contrary, the warrantless search of a 
dwelling must be suitably circumscribed to serve the exigency which prompted 
it... The officer’s post-entry conduct must be carefully limited to achieving the 
objective which justified the entry—the officer may do no more than is 
reasonably necessary to ascertain whether someone is in need of assistance [or 
property is at risk] and to provide that assistance [or to protect that property].” 


In the instant case, once officers secured the complainant in the chair and patted her down for 
weapons, the immediate exigency/threat that she would kill or injure herself or the officers 
ended. Moreover, once officers interviewed the complainant and determined that she was not a 
threat to herself or others, there was no need to search the apartment for any weapons, given the 
officers’ determination. As such, a full search of the entire apartment does not appear to be 
justified in this case under the protective sweep doctrine or the community caretaking exception. 


According to Supervisor No. 1, the complainant gave Supervisor No. 1 consent to search her 
apartment. Officer No. 1 “opined” that consent was received, although it is not clear in the 
investigation upon what facts the opinion of Officer No. 1 was based. While the paraphrased 
statement of the complainant does not indicate whether she admits or denies giving consent to 
search, the Complaint Form indicates that the search was conducted without the complainant’s 
permission. Thus, there is a conflict between the statements of the complainant on the one hand 
and Supervisor No. 1 on the other hand regarding consent to search. Certainly, if consent was 
given, the search of the residence for the handgun would appear to be lawful. However, there is 
no clear indication whether consent was or was not given in this instance, especially in light of 
the fact that Officer No. 2 believed that the search was based upon a “protective search for 
weapons” ground instead of consent. 


Ultimately, the complainant’s allegations that officers improperly searched her residence were 
Unfounded by the adjudicator on the basis that Supervisor No. 1 “stated he asked the 
Complainant permission to search her residence and she gra[n]ted it to him.” While the 
adjudicator admits that there “is not any solid evidence whether [Supervisor No. 1] asked and 
was given permission,” the adjudicator nevertheless believed that “the officers’ intentions in 
looking for the gun were for the Complainant’s protection, not her persecution.” 


The adjudicator does not address the fact that Officer No. 2 believed that a “protective search for 
weapons” was the legal basis for the search, as opposed to consent. At the very least, Officer 
No. 2 should receive training as to the permissible scope of such a search as noted in more detail 
above. Additionally, although the adjudicator properly acknowledges that no evidence exists 
other than the statement of Supervisor No. 1 to show whether consent was given, the adjudicator 
sides with the supervisor rather than the complainant, finding that the officers acted for the 
complainant’s own protection and therefore, the search was justified. However, in spite of the 
fact that these officers had the best intentions of the complainant in mind at all times, they may 
nevertheless have exceeded the scope of a permissible search. Because of the consent 
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discrepancy, the Unlawful Search allegations may best be adjudicated as Not Resolved instead of 
Unfounded." 


CF No. 04-4169 


This complaint arose out of a pat down search by a Gang Impact Team officer of a subject 
believed to be trespassing on the grounds of a public housing development. While patrolling the 
development in plain clothes and in an unmarked vehicle, Officer Nos. 1, 2, and 3 observed the 
complainant standing near a “No Trespassing” sign attached to a public housing development 
building. Officer Nos. 1 and 2 recognized the complainant as a man they knew to be on 
probation with valid search terms, for a prior weapons charge. They also knew that the 
complainant had previously claimed to reside in San Bernardino, Rialto, or Riverside County, 
thus concluding that the complainant did not reside at the public housing development and may 
therefore be trespassing. 


Officer Nos. 1, 2, and 3 exited their vehicle and approached the complainant. According to the 
paraphrased statement of Officer No. 2, Officer No. 1 asked the complainant if he was on 
probation and told the complainant that he does not reside in the projects. Officer No. 2 further 
stated that the complainant disclosed that he did not reside in the projects and admitted that he 
was currently on probation for a firearm conviction. 


Officer No. 1 stated that when he approached the complainant, the complainant immediately 
became verbally confrontational and said, “Go fuck yourself.” Officer No. 1 then conducted a 
pat down search of the complainant for weapons and felt a “clump of hard objects” in the 
complainant’s front pocket. Officer No. 1 removed the object and observed it to be a large group 
of keys, one of which he identified via a clear marking as belonging to the housing project. 


Officer No. 1 confiscated the key after the complainant admitted that he lived in the Inland 
Empire. Officer No. 1 had previously received training from a Deputy City Attorney indicating 
that it was lawful for an officer to conduct a follow-up investigation into the possession of a key 
belonging to the housing authority when it can be determined that the possessor of the key does 
not reside in the housing project. As such, Officer Nos. 1 and 2 took the key to the assistant 
manager of the housing project, who later identified the key as belonging to an apartment not 





12 The adjudicator in this case also attempts to discredit the complainant by stating that although the responding 


officers noted that her apartment was in disarray prior to their arrival, the complainant “wanted the investigation to 
show she had a clean house.” Apparently, this ancillary “fact” was sufficient to enable the adjudicator to discredit 
the complainant and side with the supervisor. The adjudicator seems to have concluded that because the 
complainant wanted the investigation to show that she had a clean house when in fact it was in disarray, she lacks 
credibility. 

In addition to this being a less-than-satisfactory way to discredit a complainant for all purposes, there is 
absolutely no support in the investigation that the complainant indeed “wanted the investigation to show she had a 
clean house.” Nevertheless, based upon this “discrepancy” coupled with the fact that Witness No. 1 advised officers 
that the complainant had mental problems and left numerous “peculiar” phone messages on Witness No. 1’s 
telephone, the adjudicator concluded that “it is hard for this adjudicator to believe in the Complainant’s ability to 
clearly remember and communicate the accounts of the incident.” It appears that in so discrediting the complainant, 
the adjudicator was able to unfound the Unlawful Search allegations, siding with the statement of Supervisor No. 1 
that consent to search was given, even though that statement conflicted with the Complaint Form insofar as it 
indicates that no such consent was given. 


12 


assigned to the complainant. The officers at the scene apparently released the complainant with 
no charges. 


In his complaint, the complainant alleged that Officer No. 1 unnecessarily detained and searched 
him. An additional allegation was framed by the Department that Officer No. 1 failed to return 
the key to the complainant following the detention. The Department adjudicated the search 
allegations as Unfounded, finding that reasonable suspicion existed to detain and search the 
complainant. 


The paraphrased statement of Officer No. 1 in the Department’s investigation does not articulate 
why the officer decided to conduct a pat down search of the complainant. Although it is clear 
that the officer searched the complainant for weapons, the legal basis for the search is not 
presented in the investigation. The OIG’s review of the facts and relevant law determined two 
possible legal bases for the search. 


First, the search may have been conducted subject to the complainant’s conditions of probation, 
which often, although not always, allow officers to search a probationer, even without probable 
cause. The Department’s investigation, however, did not include any documentation indicating 
that the complainant was in fact on probation and if so, whether he was subject to search terms. 
Additionally, although the complainant was interviewed during the investigation, there is no 
indication that the investigating officer ever asked the complainant whether he was in fact on 
probation, whether he had search terms, and whether the complainant ever told Officer No. 1 that 
he was on probation. 


Indeed the only indication that the complainant was on probation comes from the paraphrased 
statements of the officers, who stated that they knew he was on probation at the time. Without 
documentary evidence showing that the subject was in fact on probation with valid search terms, 
any reliance on this as a legal basis to conduct the pat down search is not reasonable, especially 
given the ease by which the investigating officer could have secured a copy of the complainant’s 
probation record. 





13 There is currently a conflict in the law with regard to searching a parolee or probationer by a law enforcement 


officer. Long-settled California law allows officers to search probationers and parolees who are subject to search 
terms without probable cause. However, in the recent case of Moreno v. Baca (9th Cir. 2005) 400 F.3d 1152, the 
Ninth Circuit Court of Appeal found that Los Angeles County Sheriff’ s Department deputies were not entitled to 
qualified immunity when they searched a parolee on the street without reasonable suspicion to believe he had 
engaged in any wrongdoing. The Court held that “the Constitution requires that a law enforcement officer must, at a 
minimum, have a reasonable suspicion that a parolee has engaged in criminal wrongdoing or violated his parole 
prior to arresting him or conducting a search of his person.” 

In recognizing this conflict, the City Attorney’s Office issued a Legal Update notice to Assistant Chief George 
Gascon, “recommending that the Department adopt a policy respecting warrantless probation and parole searches 
(both residential and of the person) that requires officers to have reasonable suspicion of either the commission of a 
crime or the violation of a term/condition of probation prior to engaging in a search or seizure of the individual 
and/or the residence.” 

At the time of the incident in CF No. 04-4169, the Moreno decision was not yet established precedent. As 
such, it appears that the law would permit the officers in this case to search a probationer who is subject to search 
terms without probable cause or reasonable suspicion. 
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Second, Officer No. 1 may have searched the complainant based upon the Supreme Court’s 
decision in Terry v. Ohio (1968) 392 U.S. 1, which permits law enforcement officers who are 
conducting a lawful investigation to conduct a pat down search of the subject being detained if 
the officers can articulate specific facts that make the officer feel that they are in danger. This 
belief must be reasonable. 


In this case, Officer Nos. 1 and 2 were investigating a possible trespass. They claim that they 
were aware that the complainant was previously convicted of a firearm violation. However, 
there is no indication from the paraphrased statements of Officer Nos. 1 and 2 that they believed 
that their safety was in danger or that they believed that the complainant was armed and/or 
dangerous to them at the time of the detention, which might justify the pat down search. The law 
requires specific, articulable facts to support such a pat down search. The information necessary 
under Terry to support the search in this case is absent from the investigation. Thus, although 
there may be two plausible explanations for the search of the complainant, neither is fully 
supported by the investigation. 


The adjudicator appears to rest the adjudication on the Terry justification. Specifically, the 
adjudicator surmises that the fact that the complainant was hostile towards officers when he said 
“Go fuck yourself,” combined with an otherwise valid investigation (to determine whether a 
trespass had occurred), justified a pat down search for weapons for the officers’ safety “based on 
the totality of the circumstances,” including the adjudicator’s belief that the area is a “high crime 
area.” Unfortunately, this constitutes speculation by the adjudicator as to whether Officer No. 1 
felt that he was in danger based upon the circumstances. The investigation does not show that 
Officer No. 1 felt that the complainant was armed or dangerous. 


Although the facts in this case might support a Terry pat down, the adjudicator’s reliance upon 
his or her own speculation as to the danger posed to Officer No. 1 is misplaced, given that the 
law requires that the involved officer have a reasonable belief that the subject is armed or 
dangerous and that the belief be based upon well-articulated facts. The adjudicator’s beliefs after 
the fact, with 20/20 hindsight, is irrelevant to the question of what Officer No. 1 believed at the 
time of the incident. Because Officer No. 1 does not articulate a reasonable fear for his safety as 
evidenced by the paraphrased statement, the Terry justification for the pat down search is not 
supported in the investigation. Thus, the Department’s decision to adjudicate the Unlawful 
Search allegation as Unfounded is without support. 


A question also arises as to whether Officer No. 1 reasonably believed that a set of keys felt 
enough like a weapon to justify removing the keys from the complainant’s pocket. Officer No. 1 
describes the keys as a “clump of hard objects in one of [the complainant’s] front pants pockets.” 
Officer No. 1 does not indicate in his paraphrased statement that he believed this “large clump” 
to be a possible weapon. Having such a belief is required before removing an object under the 
Terry standard, which permits removing items during a pat down search only when the items are 
immediately identifiable as weapons or contraband. Thus, even if the investigation revealed that 
the officer articulated facts to show a reasonable fear for his safety, the officer does not articulate 
in his paraphrased statement that he believed the keys to be a weapon, which would have 
therefore justified their removal. Nor are keys immediately identifiable as contraband. Thus, it 
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appears that removing the keys and inspecting them would likely be unreasonable under the 
Fourth Amendment and Terry. 


On another note, the Complaint Form listed two possible witnesses to the alleged misconduct. 
There is no indication in the investigation that these witnesses were interviewed or that the 
investigating officer attempted to locate them for an interview. As in all cases, these witnesses 
may have had helpful information that could have changed the outcome of the investigation. 


IV. Review of Categorical Uses of Force 


During this Second Quarter, five CUOF incidents were closed in which the Commission adopted 
a finding of “Out of Policy” or “Administrative Disapproval” (AD). There were four Officer- 
Involved Shootings (OIS) and one Law Enforcement Related Injury (LERI). In all five cases, 
the Commission concurred with and adopted the findings of the COP. The five cases are 
described below. 


OIS No. 030-02 


Supervisor No. 1 was driving a dual-purpose vehicle when a Toyota driven by the suspect ran a 
stop sign and almost collided with the police car. Officer Nos. 1 and 2 saw the traffic violation, 
and activated their overhead emergency lights to try to stop the car. The suspect vehicle collided 
with a parked car and the suspect and his passenger ran in different directions. 


Officer No. 1 stated that when the suspect got out of the car he stumbled, and as he regained his 
balance he placed his hands into his front waistband. Officer No. 1 believed the suspect might 
be reaching for a weapon. The suspect ran through the houses followed by Officer Nos. 1 and 2. 
Supervisor No. 1 and Officer No. 3 joined in the foot pursuit, becoming the primary officers as 
Officer Nos. 1 and 2 tried to establish a containment perimeter. Officer No. 1 spotted the suspect 
climbing over a wooden fence. As the suspect jumped down, his shirt lifted up and Officer No. 1 
saw a shiny object in the middle of the suspect’s waistband, which Officer No. 1 believed was a 
handgun. Officer No. 1 ordered the suspect to put his hands on his head as the suspect ran 
toward Officer No. 1, but he did not obey the orders. Officer No. 1 then drew Officer No. 1’s 
gun and again ordered the suspect to put his hands up. Officer No. 1 stated the suspect moved 
his hands to his front waistband and Officer No. 1 believed he was reaching for a handgun. 
Officer No. 1 then fired one round, striking the suspect in the chest. 


Hearing the shot, Officer No. 2 looked up and saw Officer No. 1 standing near a chain link fence 
and immediately responded to that location. While Officer No. 2 provided cover, Officer No. 3, 
who had also responded to the sound of gunfire, climbed over the fence into the yard and 
handcuffed the suspect. The suspect was later treated for a gunshot wound to his chest. 


The investigation revealed that the suspect was not armed with a firearm. The initial use of force 
investigation revealed that a pair of scissors were recovered from the right rear trouser pocket of 
the suspect. However, a supplemental investigation conducted by IAG in connection with the 
subsequent complaint raised some questions as to where the scissors were actually recovered. 
The suspect’s passenger indicated that the suspect did not have a gun but admitted that the 
suspect had a pair of scissors that were used to open and start the cars they stole. 
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The COP had the following concerns: 1) officers did not communicate their observations of the 
suspects and did not coordinate their efforts; 2) officers went in foot pursuit of the suspect prior 
to the suspect vehicle being cleared; 3) the use of lethal force by Officer No. 1 was not within 
Department guidelines based on the totality of the circumstances and an absence of knowledge 
that the suspect was armed. 


The COP ruled that the officers’ tactics, though in policy, merited training.'* The COP also 
ruled that the drawing/exhibiting and holstering of weapons by Officer Nos. 1, 2, and 3 were in 
policy, no action. However, the COP ruled that the use of force by Officer No. 1 was out of 
policy, warranting AD. The Commission adopted the COP’s recommendations as to all four 
officers. 


In connection with the complaint investigation, CF No. 03-1195, which was initiated as a result 
of the AD finding for Officer No. 1, the CO’s adjudication initially determined that Officer No. 1 
should be directed to a Board of Rights (BOR). The CO concluded that “it was not reasonable 
for the officer to mistake the shiny object as a weapon.” The CO’s initial adjudication appeared 
to rely in part on the COP’s original report, which included a reference to the “fact” that a pair of 
scissors, silver in color with black grips, were recovered from the right rear trouser pocket of the 
suspect. Moreover, Critical Incident Investigation Division’s (CIID) investigation, upon which 
the COP likely relied in preparing his report, revealed there to be no other weapon recovered 
from the suspect other than the scissors, which were described as being located in the suspect’s 
rear pocket. 


However, after the matter was adjudicated by the Commission and the original penalty 
recommendation of a BOR was made, a supplemental investigation was conducted by IAG after 
the attorney for Officer No. 1 informed the Department that there were three officers who had 
information related to the investigation but who were never interviewed. As a result, IAG 
interviewed these three officers and re-interviewed two officers already interviewed by CIID 
(including Officer No. 3) as well as the responding paramedics and firefighters. 


The supplemental investigation in CF No. 03-1195 revealed the following inconsistencies in 
witness statements, as well as the following investigatory deficiencies: 


e Officer No. 4 indicated that upon arriving at the scene, the suspect was lying face down, and 
that no one touched the suspect until the paramedics arrived, at which point the paramedics 
turned the suspect to a face up position. At that point, Officer No. 4 observed a pair of 
scissors lying on the ground, which had been under the suspect’s torso. Officer No. 3 agreed 
that the suspect was lying face down when paramedics arrived. However, the attending Los 
Angeles Fire Department (LAFD) Captain indicated that when he, along with two 
paramedics and two firefighters, entered the backyard, the suspect was lying in a prone 
position, face up, on concrete stairs leading to the doorway of the residence. Because he was 





'* Only Officer No. 3’s TEAMS report revealed that Officer No. 3 had received tactical training. There was no 


indication from the TEAMS reports of any of the other three officers that they had received the training directed by 
the COP. 
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already prone, the firefighters did not have to turn him over, but did roll him onto his side to 
check for wounds. The Captain did not recall seeing scissors near the suspect when he was 
moved or rolled onto his side. 

e Officer No. 4 was asked by the I/O to look at a photographic display of scissors that included 
the scissors issued by LAFD to firefighters and paramedics. Officer No. 4 identified the 
scissors depicted on page 16A of the investigation as most resembling the scissors Officer 
No. 4 observed beneath the suspect. The scissors depicted on page 16A appear to be much 
longer and straighter than those recovered from the scene. There is no indication that the 
paramedics and firefighters were shown the same photographic display of scissors that 
Officer No. 4 was shown. Instead, it appears that they were just shown a pair of scissors 
normally issued by the LAFD to paramedics and firefighters. Each of them identified the 
scissors as those used to cut clothing off patients. There is no indication that the I/O ever 
showed Officer No. 4 this same pair of scissors. 

e There was no indication from the interviews of the LAFD Captain or any of the firefighters/ 
paramedics that they specifically recalled an officer pointing out scissors to them at the 
scene, though Officer No. 4 claims to have told the attending paramedic about the scissors. 

e The supplemental investigation never explored or explained where CIID’s and/or the COP’s 
original conclusion that scissors were recovered from the suspect’s right rear pocket 
originated from, especially in light of Officer No. 3’s claim in the supplemental investigation 
that Officer No. 3 was certain there were no scissors in the suspect’s right rear pocket. 


After the supplemental investigation was concluded, Officer No. 1’s penalty was reduced from a 
BOR to a five-day suspension. There is no rationale anywhere in CF No. 03-1195 or any other 
indication as to why the penalty was reduced. In light of the unexplained inconsistencies in 
witness statements and overall deficiencies in the supplemental investigation described above 
that were not resolved by the IAG investigation or elsewhere, it is difficult to evaluate whether a 
five-day suspension was appropriate. Of further concern is the fact that there is documented 
proof that only one officer received the training that the COP directed all four officers to receive. 


OIS No. 007-03 


Officer No. 1 observed a Nissan fail to stop for a red light and contacted Communications 
Division to request a check on the Nissan’s license plate number. While waiting for a reply to 
this request, the driver of the Nissan made a turn going the wrong way on a one-way street. 
Officer No. 1 activated the emergency lights on the police vehicle. The suspect stopped the 
Nissan, which contained the suspect and one passenger. Officer No. 1 approached the Nissan 
along the driver’s side of the car. As Officer No. 1 neared the driver’s side door, Officer No. 1 
could see the suspect’s left hand on the steering wheel and right hand between his legs. Officer 
No. 1 ordered the suspect to put both hands on the steering wheel. The suspect, who was 
wearing baggy jeans, complied momentarily then placed his right hand between his legs again. 


Officer No. 1, believing the suspect was trying to conceal a weapon or narcotics between his 
legs, ordered the suspect and his passenger to place their hands on the dashboard. The passenger 
complied but the suspect continued to fidget with his right hand between his legs. Officer No. 1 
drew Officer No. 1’s gun in fear the suspect was sitting on a weapon. 
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During this time, Officer Nos. 2 and 3 heard Officer No. 1 ordering the suspect to put his hands 
up. Officer Nos. 2 and 3 drew their guns and approached Officer No. 1 to provide back up. 
Officer No. 2 deployed to the rear passenger side of the Nissan and Officer No. 3 deployed 
slightly forward of the driver’s door. From their positions, Officer Nos. 2 and 3 could not see the 
suspect’s hands. Officer No. 3 ordered the suspect to put his hands up but the suspect continued 
to wiggle in his seat. Due to the suspect’s behavior, Officer No. 1 was convinced the suspect 
was sitting on a gun and warned Officer Nos. 2 and 3 of the danger. 


Officer No. 1 recalled stating, “I think he’s sitting on a strap.”!° Officer No. 2 believed Officer 
No. 1 said, “He has a strap!” Officer No. 3 thought Officer No. 1 said, “He’s sitting on a strap!” 


Officer No. 1 told the suspect that if he was sitting on a gun, he had better comply and get out of 
the Nissan. Officer No. 1 opened the driver’s side door and told the suspect to get out of the car 
several times. The suspect remained in his seat and kept moving his right hand between his legs 
and groin area. 


Officer No. 2 re-deployed to a position between Officer Nos. 1 and 3. Officer No. 1 grabbed the 
suspect’s shirt and tried to pull him out of the car. The suspect resisted by grabbing onto the 
steering wheel. Officer No. 1 released the grip on the suspect’s shirt, drew Officer No. 1’s gun, 
and ordered the suspect to get out of the car. 


The passenger then opened the passenger door and got out of the Nissan. At this time, the 
suspect bent forward at the waist and drove his right hand further between his legs. Officer No. 
3, believing the suspect had a gun under his buttocks, yelled to Officer Nos. 1 and 2 that the 
suspect was reaching for a gun. 


In response to the suspect’s movements and Officer No. 3’s warning, Officer No. 1 fired six 
rounds at the suspect and Officer No. 2 fired five rounds. The officers were six feet away from 
the driver’s side door. The suspect fell to his right side and began moving across the seat toward 
the open passenger’s door. Officer No. 2 pulled the suspect out of the car. The paramedics 
arrived and pronounced the suspect dead at the scene. The suspect was not armed at the time of 
the incident. The passenger later claimed he was barely out of the car when the officers began 
firing and that right before the shooting he heard one officer say, “he’s reaching for a gun.” 


The COP was critical of the officers’ tactics. Prior to approaching the vehicle, Officer No. 1 did 
not wait for the information on the auto status check. The COP was also concerned that the 
officers did not notify Communications Division of their status. He would have preferred that 
Officer No. 1, as well as Officer Nos. 2 and 3, had made individual notifications, rather than rely 
on each other and assume Communications Division was notified. He was also concerned that 
each officer gave commands to the suspect. Officers are trained that commands given by 
multiple officers may create confusion. 


The COP would have preferred that the officers had coordinated with each other and called the 
suspect out of the vehicle, rather than approach him. He was concerned that Officer No. 3 
deployed by the front door of the suspect’s vehicle, which provided little or no cover. He was 





'S “Strap” is slang for a gun. 
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also concerned that Officer No. 2 did not maintain the role of cover officer. He was critical of 
Officer No. 1’s attempt to reach into the vehicle and physically extract the suspect. He was also 
critical of Officer No. 3’s decision to communicate to the other officers that the suspect was 
“going for” a gun, when none was actually seen. The COP determined that the tactics of Officer 
Nos. 1, 2, and 3 were seriously deficient and required AD. The COP also directed the officers’ 
COs to schedule the officers for training at CED.'° 


The COP was critical of Officer No. 1’s decision to utilize lethal force. At the time Officer No. 1 
fired, the suspect was making the same movement of reaching between his legs as he had done a 
number of times previously without producing a weapon. Officer No. 1 never observed a gun or 
any object that resembled a gun before resorting to deadly force. Although LAPD’s policy does 
not always require that an officer see a gun or a reasonable facsimile of one before deadly force 
is authorized, an officer must be able to articulate justification beyond the suspect’s furtive 
movements and failure to follow directions before deadly force is justified. The COP determined 
that Officer No. 1’s use of force was not within Department policy, thus warranting AD. 


The COP was also critical of Officer No. 2’s decision to utilize lethal force. Officer No. 2 
opined the suspect was armed based upon Officer No. 1’s interactions with the suspect. 
However, Officer No. 2 also did not see a gun or any object resembling a gun and primarily 
based the decision to fire on Officer No. 1’s actions. The Department’s use of force policy 
requires that each officer make a reasonable and independent assessment of a situation before 
using force. The COP found Officer No. 2’s decision to shoot was substantially influenced by 
Officer No. 1’s actions without the benefit of a clear, independent assessment of the situation. 
The COP determined that Officer No. 2’s use of force was out of policy, warranting AD. 


The Commission adopted the COP’s recommendations. 


In connection with the subsequent complaint investigation, CF No. 04-0437, all three officers 
eventually received an Official Reprimand (OR). Given the severity of the officers’ actions, and 
specifically, their numerous tactical mistakes as well as the decision by Officer Nos. 1 and 2 to 
shoot an unarmed man making furtive movements, the OIG questions whether the penalty was 
appropriate. Indeed, in OIS No. 030-02 described above, a similar situation occurred in that an 
officer elected to shoot a man after only seeing a shiny metal object that the officer “believed” to 
be a weapon. That officer was initially directed to a BOR for the out of policy use of force 
alone, a penalty that was later lessened to 5 days. In this case, Officer Nos. 1 and 2 were given 
an OR for both their deficient tactics and their out of policy uses of force. 


Furthermore, there is very little discussion in the penalty section of the LOT for CF No. 04-0437 
to explain why such penalties were given to each of these three officers. As it relates to Officer 
No. 1, the adjudicator refers to the findings of the Use of Force Review Board (UOFRB), stating 
that the UOFRB “commented on the areas needed for improvement including, coordination, 
physical contact with the suspect and verbal commands. This, coupled with the Out of Policy 





16 The TEAMS reports of Officer Nos. 1 and 2 reveal that they never received such training. The TEAMS report 


of Officer No. 3 reveals that Officer No. 3 received tactical training at CED sixteen days after the incident, which 
may have been a coincidence and not as a result of the underlying incident. Perhaps, however, a decision was made 
not to re-send Officer No. 3 to tactical training given that Officer No. 3 had recently attended the same training. 


19 


UOF resulted in a recommendation for an Official Reprimand.” In subsequent correspondence 
from the CO, the OR penalty for Officer No. 1 is further justified on the basis that Officer No. 
1’s “heart was clearly in the right place,” that Officer No. 1 “was doing aggressive police work 
by following up on what appeared to . . . be suspicious activity,” and that Officer No. 1’s 
“mistakes were human in nature and were not done deliberately or with any malice.” However, 
the findings of the UOFRB that there were a number of areas for improvement in Officer No. 1’s 
tactics coupled with the out of policy finding for the use of force itself, should have merited a 
higher penalty than an OR. 


As it relates to Officer No. 2, the justification provided for the initial decision to impose a one- 
day penalty on Officer No. 2 was the fact that Officer No. 2’s tactics “had more significant 
deficiencies than that of” Officer Nos. 1 and 3. It appears that the adjudicator was more troubled 
by the fact that Officer No. 2 left the suspect passenger uncovered, who “could have been armed 
and injured or killed the other officers” than the fact that two of the three officers shot and killed 
an unarmed suspect. However, the file contains correspondence indicating that the COP reduced 
the penalty imposed on Officer No. 2 from one day to an OR, “based on the Chief’s belief that 
the original penalty recommendation was too severe.” There is no explanation provided for why 
the COP thought the original penalty was too severe. The OIG believes that the original one day 
penalty was too lenient, let alone an OR. 


Officer No. 3, whose tactics were also found to be deficient, was also given a penalty of an OR 
despite the adjudicator’s recognition that the UOFRB addressed several areas where Officer No. 
3’s tactics could have been improved upon, including “more coordination with [Officer No. 1], 
verbal commands and physical location of deployment.” It appears the adjudicator believed that 
because these tactical issues were discussed with Officer No. 3 already, no further penalty other 
than an OR was required. 


A careful reading of the investigation in CF No. 04-0437 reveals that all three officers 
administratively appealed the initial AD finding, but that they were each found Guilty after the 
administrative appeal, and the original OR penalty remained. 


OIS No. 063-02 


Officer Nos. 1 and 2 observed the suspect alone in a pickup truck, making what they believed to 
be a narcotics purchase from a pedestrian. The suspect, appearing to notice the police vehicle 
behind him, drove away at a high rate of speed, failing to yield for a stop sign. The officers 
turned on their emergency lights to execute a traffic stop. The driver sharply accelerated and the 
officers informed Communications Division that they were in pursuit. 


The pursuit lasted only one minute when the suspect reached a dead end street. Officer No. 1 
stopped the police vehicle 10 feet behind the suspect’s truck. Both officers exited their police 
vehicle, shielded themselves behind their ballistic doors, and drew their firearms into a low ready 
position. However, neither officer broadcast their location to Communications Division. Officer 
No. 1 told the suspect to turn off the truck’s ignition. Instead, the suspect placed the truck in 
reverse, looked back over his right shoulder, and sharply accelerated the truck backwards, which 
caused the tires to spin, squeal, and lose traction. Officer No. 1, believing the suspect intended to 
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hit Officer No. 1 with his truck, fired two rounds at the suspect. The rear of the truck collided 
with the front of the police vehicle. Officer No. 2 fired three rounds at the suspect. 


The collision caused the police vehicle to move seven feet to the rear. The officers were also 
thrown back, but were not injured. Seemingly unaffected by the rounds, the suspect drove 
forward a few feet and again put the truck in reverse. Officer No. 1, believing the suspect was 
about to ram the police vehicle again, re-entered the vehicle, and placed Officer No. 1’s foot on 
the brake to prevent the suspect from moving the police vehicle any further to the rear. The 
suspect again accelerated backward. Officer No. 1 fired two rounds at the suspect through the 
front windshield of the police vehicle. Officer No. 2 remained behind the passenger door of the 
police vehicle. 


The suspect then drove forward around a parked SUV, over the curb, through a five-foot-high 
wrought iron fence, and into the outer wall of a residence. Officer No. 1 moved to a position of 
cover behind the left, front wheel of the parked SUV. The suspect then began to back his truck 
to the rear toward the same SUV. Officer No. 1 believed the suspect was attempting to escape 
and hit Officer No. 1 with his truck as he did so. Thus, Officer No. 1 fired six more rounds at the 
suspect through the truck’s driver side window and door from a distance of approximately 30 
feet. The truck collided with the parked SUV. 


Meanwhile, when Officer No. 2 observed the truck collide with the residence, Officer No. 2 
moved to the front of the police vehicle and toward the left rear of the parked SUV, and then 
back toward the passenger side of the police vehicle. As the suspect backed toward the parked 
SUV, Officer No. 2 fired three rounds at the rear of the driver’s side of the cab of the truck. 


After colliding with the parked SUV, the suspect drove forward over the curb and collided into 
the rear of a parked van. The suspect again reversed the truck toward the street. Officer No. 1 
observed the suspect look over his right shoulder in the direction of Officer No. 2, and believing 
that the suspect intended to hit Officer No. 2 with his truck and, in defense of Officer No. 2’s 
life, fired six rounds at the suspect through the driver’s side of the cab of the truck. Officer No. 1 
then reloaded Officer No. 1’s empty gun with a new magazine containing 15 rounds. 


Officer No. 1 then saw that the suspect was laying down in the cab of the truck, with his left 
hand still on the steering wheel, and accelerating the truck past the right, rear of the parked SUV. 
Officer No. 1, still believing the suspect was a threat to Officer No. 2, fired 13 rounds at the 
suspect inside the truck. The truck continued to move rearward in an arc and collided with a 
blue van parked at the curb in front of a house. 


At the same time, Officer No. 2, standing near the passenger door of the police vehicle, observed 
the suspect backing into the street in Officer No. 2’s direction, and fired three more rounds at the 


driver’s side and rear of the cab of the truck. 


The truck came to rest. Paramedics later determined the suspect was deceased due to multiple 
gunshot wounds. 
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The COP believed there were serious tactical deficiencies during this incident that warranted AD 
for both Officer Nos. 1 and 2, including the following. 


e Officer No. 2 did not request an air unit or back-up officers when broadcasting the pursuit. 

e Officer No. 2 did not broadcast their status and location when the pursuit ended. 

e Officer No. 1 stopped the police vehicle too close to the suspect’s truck. The fact that the 
pursuit ended in a dead end street compounded this tactical error. 

e Officer No. 1 re-entered the police vehicle after the suspect rammed it. The COP believed 
that both officers should have moved away from the police vehicle after the suspect rammed 
it the first time. 

e Officer No. 2 initially broadcast the wrong location when requesting help after the OIS. 

e Officer No. 1 approached the driver’s side door of the truck alone. 


The COP determined the officers acted appropriately when they drew their pistols upon exiting 
the police vehicle. 


The COP found that Officer Nos. 1 and 2 reasonably believed the suspect presented an 
immediate threat of serious bodily injury or death when he first accelerated his truck in reverse 
toward the police vehicle. Thus, even though shooting at moving vehicles was and is generally 
prohibited,'’ the COP found that Officer No. 1’s first two rounds and Officer No. 2’s first three 
rounds were in policy, no action. 


The COP also found that Officer No. 1’s next two rounds fired from inside the police vehicle and 
through the windshield were in policy. However, the COP recommended training on this issue. 


The COP determined that the rest of Officer No. 1’s rounds were out of policy, AD. The COP 
believed that Officer No. 1 had the option to deploy further from the suspect’s truck but did not, 
should have had better fire control, and was not necessarily facing serious bodily injury or death 
every time Officer No. 1 fired. The COP also found that although the remaining rounds fired by 
Officer No. 2 were in policy, Officer No. 2 required further firearms training. 


The Commission adopted the COP’s recommendations. 


In connection with the underlying complaint investigation, CF No. 03-4465, arising out of the 
AD finding for the tactics of Officer Nos. 1 and 2, and for rounds five through 29 for Officer No. 
1, Officer No. 1 was initially directed to a BOR and Officer No. 2 was given an OR. The 





17 This case was adjudicated under the Department’s old Shooting at Moving Vehicles policy contained within 


the Department’s Use of Deadly Force policy (2002 Department Manual, Section 1/556.40), which provided as 
follows: “Firing at or from moving vehicles is generally prohibited. Experience shows such action is rarely 
effective and is extremely hazardous to innocent persons.” Though the old policy did not specifically require an 
officer to move out of the path of an oncoming vehicle, Section 1/556.40 did provide that “Deadly force shall only 
be exercised when all reasonable alternatives have been exhausted or appear impracticable.” 

The new policy, which was adopted by the Commission in February of 2005, provides in pertinent part that 
“the moving vehicle itself shall not presumptively constitute a threat that justifies an officer’s use of deadly force.” 
(2005 Department Manual, Section 1/556.40). Moreover, the new policy specifically and affirmatively requires an 
officer to move out of the path of an oncoming vehicle instead of discharging a weapon at the vehicle. 
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complaint investigation contains no discussion and/or justification for the respective penalties 
imposed on each officer. 


Given that none of the rounds fired by Officer No. 2 were deemed to be out of policy, the penalty 
imposed upon Officer No. 2 can only be evaluated in light of Officer No. 2’s tactical 
deficiencies. However, given that the TEAMS report of Officer No. 2 revealed no prior 
complaints of unauthorized tactics, only one prior exonerated complaint for neglect of duty, and 
no other use of lethal force incidents, the OR penalty seems appropriate, though the OIG would 
have preferred that Officer No. 2 was also directed to tactical training. 


Officer No. 1 similarly had no prior history of unauthorized tactics, shooting violations, 
(sustained) neglect of duty allegations, or other lethal force incidents. However, the OIG 
believes that in light of the fact that the COP found 25 of the rounds fired by Officer No. 1 
(rounds 5-29) to be out of policy, it was appropriate to direct Officer No. 1 toa BOR. The Board 
found Officer No. 1 guilty of using deficient tactics and improperly discharging the Officer’ s 
firearm resulting in AD. The Board imposed a penalty of OR. 


OIS No. 034-04 


Officer Nos. 1 and 2 noticed a black male (suspect) ride a bicycle up to the driver’s side door of 
a dark Chevrolet Tahoe stopped at a stop sign. The officers formed the opinion that they had 
observed a narcotics transaction between the suspect and the driver. As the suspect then rode on 
his bicycle past the police car, Officer No. 2 saw him holding a $5 bill. The officers, intending 
to stop the suspect for a narcotics investigation, negotiated a u-turn and followed the suspect. 
Ignoring the officers’ commands to stop, the suspect looked over his shoulder, said something to 
the officers, and continued to ride his bicycle away from the officers. The suspect rode the 
bicycle onto the dirt shoulder of the embankment leading to the freeway, dropped the bike, 
jumped over a wire barrier, and ran toward the freeway. The officers stated the suspect reached 
behind and held onto his left rear pant pocket, leading both officers to believe he might be trying 
to retain possession of a gun or narcotics. 


Officer No. 2 followed Officer No. 1 out of the police vehicle, in foot pursuit of the suspect, but 
they lost sight of the suspect when he reached the top of the embankment. Officer No. 1 returned 
to the patrol car without Officer No. 2, and drove to the opposite side of the freeway. Supervisor 
No. 1 arrived and established a command post. A perimeter was also established. 


A resident of a nearby apartment complex approached the officers in front of her building and 
advised them that an injured black male had come to her door. Supervisor No. | also received 
information from residents that the suspect had discarded some clothing behind their apartment 
building. Officer No. 1 again broadcast the suspect’s description, this time including information 
that the suspect may be armed. Based on the information that he was possibly armed, Supervisor 
Nos. 1-3 decided to form a search team composed of Supervisor No. 1 and Officer Nos. 1-6 to 
search the apartment complex. Officers were told of a black male, wearing only shorts, in the 
laundry room of one of the complexes. The search team proceeded to clear a carport area, the 
laundry room, and trash bins. 
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Officer No. 2 noticed that two of the six storage cabinets on the east wall of the carport were not 
padlocked and suggested a search of the cabinets. Officer No. 2 approached the storage cabinet 
closest to the laundry room with Officer No. 2’s firearm in a low-ready position, while Officer 
No. 4 was in a position of cover approximately seven feet north of Officer No. 2. Officer No. 3, 
armed with a shotgun, was in a covering position approximately 12 feet northwest of Officer No. 
2. Officer No. 2 reached up, released the latch and opened the cabinet door and made eye 
contact with the suspect. 


Officer No. 2 claimed to have raised Officer No. 2’s gun and told the suspect not to move. The 
suspect suddenly raised his left hand and thrust it forward, holding a dark object. Officer No. 2, 
believing the suspect had a handgun, fired one round at the suspect from a distance of 
approximately 5 feet. Officer No. 3 also saw the dark object in the suspect’s left hand and 
believing it was a weapon, Officer No. 3 raised the shotgun to fire when Officer No. 3 heard one 
round fired. As the suspect raised his hands to chest level and turned to face the officers and exit 
the cabinet, a pair of black shorts dropped to the ground. The suspect was then handcuffed. No 
weapon nor any narcotics were found at the scene. 


The COP was concerned that Supervisor No. | took an active role in the search for the suspects. 
The COP would have preferred that Supervisor No. 1 had maintained a supervisory role with the 
search team, and directed Supervisor No. 1’s CO to provide the appropriate tactical training to 
Supervisor No. 1. 


The COP had the following concerns regarding the tactics of Officer Nos. 1 and 2. 

e The officers failed to communicate with each other or coordinate their actions, resulting in 
Officer No. 1 driving to the other side of the freeway, leaving Officer No. 2 on the freeway 
embankment. 

e The officers’ initial broadcast did not include the suspect’s description or that he was 
possibly armed. 

e Believing the suspect was possibly armed, Officer No. 2 did not attempt to call the suspect 
out of the storage cabinets. 

e Officer No. 2 deployed directly in front of the storage cabinet as Officer No. 2 opened the 
door. 


The COP found the tactics of Officer Nos. 1 and 2 to be seriously deficient, requiring AD, and 
directed them to receive additional tactical training at CED. 


The COP felt that the decision by Officer No. 2 to use lethal force in this case was not reasonable 
and did not meet the standards set out in Department policy. Other than the observation of the 
suspect briefly holding his left rear pants pocket, there were no reasonably-apparent facts known 
or perceived by Officer No. 2 that supported the contention of Officer No. 2 that the suspect was 
holding a weapon when Officer No. 2 confronted him. Additionally, the approach by Officer 
Nos. 2 and 3 to the cabinet where the suspect was secreted was not consistent with properly 
approaching the location of an armed suspect. Further, the firing of one quick round did not 
support a reasonable perception that the use of force was necessary as a last resort. The COP 
determined that it was not reasonable for Officer No. 2 to believe the suspect presented an 
immediate threat of serious bodily injury based on the facts Officer No. 2 articulated. More 
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specifically, deploying directly in front of the door and not attempting to call the suspect out 
were not consistent with a reasonable belief that the suspect was armed. Therefore, Officer No. 
2’s use of force was found to be out of policy, AD. 


The Commission adopted the COP’s findings. 


In connection with the subsequent complaint investigation based on the AD findings as to the 
tactics of Officer Nos. 1 and 2, and the AD findings as to the use of force by Officer No. 2, CF 
No. 04-4945, Officer No. 2 was given a five-day suspension (which had been militarily endorsed 
upwards by the Bureau Commander from the original penalty of OR), and Officer No. 1 was 
given an OR. The OIG is encouraged that the Bureau Commander saw fit to increase the penalty 
imposed from the OR that was originally recommended. 


LERI No. 04-015 


Officer Nos. 1 and 2 responded to a radio call of an attempted suicide. Upon arrival, Officer No. 
1 was armed with a beanbag shotgun. An additional unit consisting of Officer Nos. 3 (armed 
with a taser) and 4 arrived. The four officers immediately observed the suspect lying on his right 
side inside a white van parked at the location. The suspect was holding an eight-inch kitchen 
knife with both his hands and pointing it toward his upper torso. The suspect was agitated and 
yelled at the officers that he was going to kill himself. Officer No. 1 requested an ambulance to 
respond to the location. 


Supervisor No. 1 was the first supervisor to arrive and tried unsuccessfully to engage the suspect 
in a conversation. Officer No. 2 verbally tried to calm the suspect for several minutes and 
ordered the suspect to drop the knife several times. Seeing that Officer No. 2 was unsuccessful 
in ending the situation, Officer No. 1 handed the beanbag shotgun to Officer No. 2 and 
unsuccessfully attempted to get the suspect to drop the knife. 


Supervisor No. 2 responded to the scene, assumed the role of Incident Commander (IC), and 
telephonically notified the Area and Bureau commanders, the Department Command Post, and 
requested the response of SMART (the System-wide Mental Assessment and Response Team). 


The suspect continued his agitated state and threats to kill himself. The suspect then exited the 
van and began walking between the van and a driveway. Supervisor No. 2 deployed officers 
armed with tasers in addition to the beanbag shotgun. Supervisor Nos. 1 and 2 issued verbal 
warnings to the suspect that a beanbag shotgun or a taser would be used if he did not surrender 
and comply with orders from the police. 


SMART officers and a registered nurse arrived at the scene, and began negotiating with the 
suspect who continued to point the knife at his upper torso while requesting his duffel bag from 
the van, which contained his medication. The suspect then turned and walked down the 
driveway toward the rear residence at the location. Officer Nos. 1 and 2 followed the suspect 
down the driveway fearing he could possibly enter the residence and endanger others inside. 
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At the same time, Supervisor No. 3 observed the suspect’s duffel bag and jumped over the chain 
link fence adjacent to the suspect’s van, and decided to retrieve the duffel bag for use as a 
negotiating tool. The suspect, seeing the actions of Supervisor No. 3, became more agitated and 
upset and began waving the knife as he advanced toward Officer No. 1. 


Fearing for Officer No. 1’s safety, Officer No. 1 fired one round from the beanbag shotgun from 
a distance of 47 feet. The round had a momentary affect on the suspect but did not stop his 
advance. Officer No. | then fired a second round at the suspect from a distance of 41 feet with 
the same effect. Officer No. 1 then fired a third round from 39 feet, which caused the suspect to 
bend forward, but he still kept advancing. As Officer No. 1 fired a fourth round, the suspect 
turned and fell to his knees, which resulted in the bean bag round striking the suspect on the left 
side of his face, after which he was taken into custody. 


Paramedics provided medical treatment to the suspect for beanbag round abrasions and 
lacerations to his thigh, torso, and left cheek. He was later transferred to a mental health facility 
under a psychiatric hold. 


The COP believed the following tactical corrections should have been made. 

e Supervisor No. 3 asked the advice of two other supervisors who advised Supervisor No. 3 not 
to get involved in the ongoing negotiations with the suspect. However, Supervisor No. 3 still 
elected to scale a fence to retrieve the suspect’s duffel bag without notifying the IC. This 
action further agitated the suspect who advanced toward Officer No. 1 armed with a knife. 
The COP would have preferred that Supervisor No. 3 had contacted the IC and obtained 
approval before taking action. 

e Officer Nos. 1 and 2 and Supervisor Nos. 1 and 2 all attempted to negotiate with the suspect, 
which could create confusion. 

e Supervisor Nos. 1 and 2 became involved in the incident instead of maintaining their roles as 
supervisors. 

e Officer Nos. 1 and 2 did not advise other officers at the scene of their intentions prior to 
leaving cover and proceeding down the driveway toward the suspect. 


The COP determined that the tactics of Supervisor No. 3 were deficient and required AD. The 
COP also directed the area CO to schedule Supervisor No. 3 for tactics training at CED. 
Unfortunately, there is no indication from the TEAMS report of Supervisor No. 3 that such 
training was ever provided. 


The COP directed the CO to discuss the other tactical issues with Officer Nos. 1 and 2 and 
Supervisor Nos. 1 and 2, and provide them appropriate training at the Area level. However, 
there is no indication from the TEAMS report of Supervisor No. 2 that such training was ever 
provided. 


The COP determined that Officer No. 1’s use of the beanbag shotgun was reasonable to stop the 
suspect’s advance and take him into custody. The COP would have preferred that the CO, as the 
highest ranking officer at the scene, had assumed command of the incident to ensure its proper 
management. 


26 


The Commission adopted the COP’s recommendations. '® 


In connection with the complaint resulting from the AD finding as to the tactics of Supervisor 
No. 3, CF No. 04-5954, Supervisor No. 3 was given a one-day suspension. The OIG believes 
this was an appropriate penalty, in light of the fact that Supervisor No. 3 had no prior sustained 
complaints for unauthorized force or tactics, and only one prior sustained complaint for neglect 
of duty. However, the OIG is concerned that the TEAMS report of Supervisor No. 3 reveals no 
evidence that Supervisor No. 3 ever received the tactical training as was directed by the COP. 


V. Conclusion 


Our review revealed issues relative to the investigation and adjudication of Unlawful Search 
cases that merit further discussion. 


During our review of Unlawful Search cases, Fourth Amendment search-related problems were 
noted such as the misapplication of case law, misunderstanding of the use of Terry investigative 
stops and Terry pat down searches, and the lawful scope of an otherwise valid search. Thus, our 
review revealed a continued need for additional training of both rank-and-file officers that deal 
with Fourth Amendment search issues everyday, as well as Department supervisors of all ranks, 
who review the application of the Fourth Amendment by subordinate officers both in the field 
and after the fact following the initiation of a complaint of misconduct alleging Unlawful Search. 


The OIG recognizes that the Fourth Amendment is a highly complex and detail-oriented body of 
law and that it is difficult if not impossible to get every application of the Fourth Amendment 
right in every situation. Nevertheless, it is incumbent upon the Department to continue to train 
its officers in the proper use of their authority to conduct searches, not only because the 
application of search and seizure law is a fundamental job function for all police officers but also 
because Unlawful Searches infringe on one of our most important civil rights. 


Additionally, several investigative issues were noted in the five Unlawful Search investigations 
cited in this Report, some of which have been reported on by the OIG in the past. In three cases, 
allegations of Unlawful Search were never investigated, framed, and/or adjudicated by the 
Department. In one case, the investigating officer did not tape record the interview of the 
complainant and did not canvass the area for additional witnesses as required by Department 
policy and the Consent Decree. In one case, an Unlawful Search allegation was investigated by 
the chain-of-command instead of IAG as required by the Consent Decree. In three cases, the 
OIG determined that witnesses or involved officers were never interviewed by the Department, 
despite the fact that they may have had critical information relevant to the complaint of 
misconduct. 


The OIG ultimately determined that concerns existed with regard to the final adjudication in each 
of the five Unlawful Search cases noted in this Report. 





'S This incident was also catalyst to include a head strike with a beanbag round as a CUOF. Critical Incident 


Investigation Division (CIID) did not initially classify this incident as a CUOF, and it was only classified as such 
after the suspect was admitted to the hospital. The Department’s Force Investigation Division (the successor to 
CIID) now classifies a head strike with a beanbag shotgun round as a CUOF. 
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Finally, in reviewing CUOF investigations, it was noted on multiple occasions that directed 
training is not being reflected on the involved officers’ TEAMS reports. This issue has arisen in 
past reports by the OIG. The problem seemed to have abated somewhat in the OIG’s Review of 
the Quarterly Discipline Report for the First Quarter 2005, but now seems to be an issue once 
again. 


VI. Recommendations 


Based upon the foregoing issues, the OIG makes the following recommendations. This list is by 
no means exhaustive of the many remedies that the Department may implement to address the 
issues noted above. 


e Although the Department provides search and seizure training to officers on a monthly basis 
via the Standardized Roll Call Training Program, more needs to be done not only to further 
train officers but also to provide officers with the tools necessary to make the correct Fourth 
Amendment decisions in the field. The OIG recommends that the Department provide all 
divisions and sections with at least one copy of the California Peace Officers Legal 
Sourcebook in addition to continued training. This guidebook, available in print and 
electronic versions, provides up-to-date and easy-to-use information concerning legal 
standards as applied to the daily work of a law enforcement officer. The Sourcebook is 
edited by Deputy Attorney General Doris Calandra, and is updated on a regular basis. 


e In September 2004, the LAPD Training Unit published pocket-sized, laminated field 
reference cards called, “Lawful Contacts.” This reference card provides officers with a 
simple, easy-to-use guide to review pertinent Fourth Amendment law. The OIG understands 
that these cards were logged out to all LAPD divisions, but it is unknown if each officer 
signed out for such a card. Regardless of the past distribution of this helpful tool, the OIG 
believes that the Department’s various training units should continue to develop these types 
of reference materials, which will continue to foster continuing education in Fourth 
Amendment law and other important law enforcement topics. 
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